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DEFENDANT’S SECOND AMENDED ANSWER TO COMPLAINT,

AFFIRMATIVE DEFENSES AND COUNTER-CLAIM


NOW COMES Defendant Business Objects Americas and in answer to the complaint states as follows:

COMMON ALLEGATIONS


1.
No contest.


2.
No contest.


3.
No contest.

COUNT I – BREACH OF CONTRACT


4.
Defendant incorporates its answers to paragraphs 1 through 3 above as if fully set forth at this point.


5.
No contest.


6.
No contest.


7.
No contest.


8.
Defendant neither admits nor denies the allegations for the reason that the precise terms of the Agreements are contained in the documents themselves.  


9.
The allegations contained in paragraph 9 are denied for the reason same are untrue.


10.
The allegations contained in paragraph 10 are denied for the reason same are untrue.


11.
The allegations contained in paragraph 11 are denied for the reason same are untrue.


12.
The allegations contained in paragraph 12 are denied for the reason same are untrue.


13.
The allegations contained in paragraph 13 are denied for the reason same are untrue.


14.
The allegations contained in paragraph 14 are denied for the reason same are untrue.


WHEREFORE, Defendant requests this Honorable Court to dismiss Plaintiff’s Complaint with prejudice and to award Defendant costs and attorney’s fee so wrongfully sustained.

COUNT II – QUANTUM MERUIT


15.
Defendant incorporates its answers to paragraphs 1 through 14 above as if fully set forth at this point.


16.
The allegations contained in paragraph 16 are denied for the reason same are untrue.


17.
The allegations contained in paragraph 17 are denied for the reason same are untrue.


18.
The allegations contained in paragraph 18 are denied for the reason same are untrue.


19.
The allegations contained in paragraph 19 are denied for the reason same are untrue.


20.
The allegations contained in paragraph 20 are denied for the reason same are untrue.


21.
The allegations contained in paragraph 21 are denied for the reason same are untrue.


22.
The allegations contained in paragraph 22 are denied for the reason same are untrue.


23.
The allegations contained in paragraph 23 are denied for the reason same are untrue.


WHEREFORE, Defendant requests this Honorable Court to dismiss Plaintiff’s Complaint with prejudice and to award Defendant costs and attorney’s fee so wrongfully sustained.

COUNT III – FRAUD


24.
Defendant incorporates its answers to paragraphs 1 through 23 above as if fully set forth at this point.


25.
The allegations contained in paragraph 25 are denied for the reason same are untrue.


26.
The allegations contained in paragraph 26 are denied for the reason same are untrue.


27.
The allegations contained in paragraph 27 are denied for the reason same are untrue.


28.
The allegations contained in paragraph 28 are denied for the reason same are untrue.


29.
The allegations contained in paragraph 29 are denied for the reason same are untrue.


30.
The allegations contained in paragraph 30 are denied for the reason same are untrue.


WHEREFORE, Defendant requests this Honorable Court to dismiss Plaintiff’s Complaint with prejudice and to award Defendant costs and attorney’s fee so wrongfully sustained.

AFFIRMATIVE DEFENSES


1.
Plaintiff’s Complaint fails in whole or in part to state a cause of action upon which relief can be granted.


2.
The Plaintiff’s implied contracts claims are barred by reason of the express agreement between the parties.


3.
Plaintiff’s claims are barred in whole or in part by reason of the applicable statute of limitations.


4.
Plaintiff’s equitable claims are barred by the doctrine of laches.


5.
Plaintiff’s claims are barred by subsequent modification of the agreements between the parties.


6.
Plaintiff’s claims are barred by integration clauses contained in executed agreements between the parties.


7.
By virtue of having executed subsequent agreements with integration clauses, Plaintiff has waived any claims asserted in the Complaint.


8.
Plaintiff’s claims are barred in whole or in part by an accord and satisfaction.

COUNTER-CLAIM


NOW COMES Defendant/Counter-plaintiff, Business Objects Americas, and for its Counter-claim against Plaintiff/Counter-defendant, states as follows:


1.
Counter-plaintiff is a Delaware corporation with its principal place of business located in San Jose, California. 


2.
Counter-defendant is a Michigan limited liability corporation with its principal place of business located in the County of Macomb, State of Michigan and its members are Michigan residents.


3.
This Counter-claim arises out of the Lanham Act, 15 U.S.C. §1051, et seq.


4.
This Court has jurisdiction pursuant to 28 U.S.C. §1331 and §1338 and pursuant to 28 U.S.C. §1332(a)(1).

COUNT I – TRADEMARK INFRINGEMENT


5.
The Counter-plaintiff and Counter-defendant entered into various licensing agreements pursuant to which Counter-plaintiff granted to Counter-defendant certain non-exclusive, non-transferable rights to market and resell Counter-plaintiff’s software products.


6.
The agreements which are in Counter-plaintiff’s possession expressly provide that upon termination, Counter-defendant shall cease to utilize any marks of Counter-plaintiff and further required that Counter-defendant cease the use of all Counter-plaintiff’s trademarks and logos associated therewith.


7.
Additionally, the various licensing agreements between the parties expressly precluded Counter-defendant from using Counter-plaintiff’s name, mark, logo, trademark, trade name or other intellectual property right for the purpose of selling developer training programs.


8.
Counter-defendant is in violation of the various licensing agreements between the parties and has breached the terms of those licensing agreements by utilizing Counter-plaintiff’s name, mark, logo, trademark and trade name for the purpose of selling training services both during the term of the licensing agreement and following termination of all agreements between the parties.


9.
Counter-defendant’s conduct in utilizing Counter-plaintiff’s marks is in violation of the licensing agreements and constitutes a violation of the Lanham Trademark Act, at 15 U.S.C. §1114 and §1125(a).  


10.
Counter-defendant’s unlicensed use of Counter-plaintiff’s trademarks causes irreparable harm to Counter-plaintiff by depriving Counter-plaintiff of the control and use of its marks and reputation.


11.
Counter-Plaintiff has registered the mark “Business Objects” with the United States Patent and Trademark Office.  


WHEREFORE, Counter-plaintiff requests this Honorable Court to grant Counter-Plaintiff injunctive relief barring the Counter-defendant from using the licensed marks and/or any similar marks, and to award Counter-plaintiff all compensatory damages including lost profits in sales resulting from Counter-defendant’s unauthorized use of the licensed marks and to award Counter-plaintiff its costs and attorney fees and to grant Counter-plaintiff such further relief as the Court deems just and appropriate.

COUNT II – BREACH OF LICENSING AGREEMENTS


12.
Counter-plaintiff reasserts its allegations 5 through 11 above as if fully set forth at this point.


13.
Through the various license agreements, Counter-plaintiff has provided Counter-defendant with software and documentation regarding the operation, use and maintenance of such software.  Under the terms of all such license agreements, Counter-defendants use of such software and documentation is limited to its own internal use.  All of the license agreements require Counter-defendant to return the software and documentation on breach or termination of the agreements.  All of the agreements are terminated.  All of the agreements have been breached by Counter-defendant.


14.
Counter-defendant has breached the terms of the various licensing agreements by utilizing such software and documentation for the purpose of conducting competing business activities with Counter-plaintiff including but not limited to training services on Counter-plaintiff’s products.

15.
Counter-defendant’s misuse of Counter-plaintiff’s software and documentation threatens Counter-plaintiff with irreparable harm in the form of potential disclosure of confidential and proprietary information to competitors and the potential loss of customers of an unknown and unascertainable amount.

WHEREFORE, Counter-plaintiff requests this Honorable Court to enter an injunction barring the Counter-defendant from using Counter-plaintiff’s software and documentation provided to Counter-defendants under the licensing agreements and to order Counter-defendant to return all such software and documentation to Counter-plaintiff and to remove all copies of such software from any of Counter-defendant’s computers and destroy such copies, and to grant Counter-plaintiff such further relief as the Court deems just and appropriate including an award for damages and costs and attorney fees.

PLUNKETT & COONEY, P.C.








By: s/Michael J. Barton…………… ….









Michael J. Barton (P34509)









Attorneys for Defendant









38505 Woodward Avenue, Ste. 2000









Bloomfield Hills, MI  48304









(248) 901-4070

Dated:  August 8, 2006

PROOF OF SERVICE

I, Michael J. Barton, as counsel in this case for Defendant, hereby certify that on August 8, 2006, a copy of the foregoing Second Amended Answer, Affirmative Defenses and Counter-claim was filed electronically.  Notice of this filing will be sent to the following parties by operation of the Court’s electronic filing system.  Parties may access this filing through the Court’s system.  


ltrigger@larrytrigger.com

BY:
s/Michael J. Barton…………… ….
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